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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 2 
¡$ 


UNITED STATES OF AMERICA INDICTMENT 


-against- Cr. No, ) . “Pl 
tr. 10, U.S.C., $5 
FELIX C. ACEVEDO and la) and (d) aná $2) 
RALPH MARIANI, 


Defendants. 9 - 2-7 5 


THE GRAND JURY CHARGES: 
COUNT_ONE 

On or about the 25th day of August, 1975, within 
the Eastern District of New York, the defendants FELIX C. 
ACEVEDO and RALPH MARIANI knowingly and wilfully, by force, 
violence, and intimidation, did take from the person and 
presence of employees of the Chemical Bank, 1600 Cortelyou 
Road, Brooklyn, New York, approximately two thousand three 
hundred ninety-eight dollars ($2,398,, in United States 
currency, which money was in the care, custody, control, 
management and possession of the uid Chemical Bank, the 
deposits of which bank were then and there insured by the 
Federal Deposit Insurance Corporation. (Title 18, United 


Etates Code, §2113(a) and Title 18, United States Code, §2.) 


COUNT TWO 
On or about the 25th day of August, 1975, within 
the Eastern District of New York, the defendants FELIX C. 
¿CEVEDO and RALPH MAKIANI knowingly and wilfully, by force, 
violence, and intimidation, did take ¿rom the person and 


presence of employees of the Chemic 


hundred nincty-eight dollars ($2,398), in United States 


currency, which money was in the care, custody, control, 
management and possession of the said Chemical Bank, the 
deposits of which bank were then and there insured by the 
Federal Deposit Insurance Corporation and in commission 

of this act and offense the defendants FELIX C, ACEVEDO 

and RALPH MARIANI did assault and place in jeopardy the 

lives of the said bank employees, as well as the lives of 
other persons present by the use of a dangerous weapon (Title 
18, United States Code, §2113(d) and Title 18, United States 


Code, §2.) 
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DATE PROCTEDINGS 


_9-12-75 ‚efore RAYFIEL, J - Indictment filed 
9/26/75 | Ezfore PLATT,J.- Case called- Each deft arraigned and each enters a ple: 


of not guilty-10 days for all motions- -Adjd to 10/10/75 for all purposes 


0-6-75 athe ce F F 
indictment as to deft Mariani, severance , suppression, etc. __ 9 
10/10/73 Befre ATT. JI. Case called- Defts and e present - deft Mariani's _ 


motion withdrawn-adjd to 10/20/75 at 9:30 u- Fog trial 
12-12-7 Before PLATT, J - case called - defts & attys present -On motion Rn 


of AUSA — the indictment Is “ismissed as to botdef t 
12=12-75 By PLATT, J - Order of dismissal | filed as to each deft. MAA: 
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CHARGE OF HZ COURT 

(Jury present) 

THE COURT: Now, ladies and gentlemen, I am 
going to qive you sone instructions on the law 
applicable to this case. I have followed the practice 
of reading the instructions. I am fully aware of the 
fact that this makes it more difficult for you to 
follow, but, on the other hand, it minimizes the risk 
of error and if error is commited in instructions to 
the jury, ofttimes it means that the case has to be 
retried and that is something that we try to avoid, 
rather than to encourage, in view of the volume of 
the work of this Court. 

So that I beg your indulgence and ask you to 
listen carefully to the instructions and if my voice 
drops or any of you cannot hear me, to let me know. 

Now that you hava heard the evidence and the 
arcument, it becomes mv duty to give the instructions 
of the Court as to the law applicable to this case. 
Your duty as jurors is to follow the law as stated in 
the instructions of the Court and to apply the rules 
of law so given to the facts as you finá them from the 
evidence in the case, 


You are not to siagle out one instructioa alone 


as stating the law, but must consider the instructions 
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as a whole. ‘Neither are you to be concerned with the 


wisdom of any rule of law stated by the Court. 


Regardless of any opinion vou may have as to 
what the law ought to be, it would be a violation of 
your sworn duty to base a verdict upon any other view 
of the law than that given in the instructions of the 
Court, just as it would be a violation of your sworn 
duty as judges of the facts to hase a verdict upon 
anything but the evidence in the casa, 

You must not permit yoursalves to be governed 
by sympathy, bias, prejudice or any other consideration 
not founded on evidence and these instructions on the 
law. Justice through trial by jury must always 
depend upon the willingness of each individual juror 
to seek the truth as to the facts from the same evidenc 
presented to all the jurors and to arrive at a verdict 
by applying the same rules of law as given in the 
instructions of the Court. 

You have been chosen and sworn as jurors in this 
case to try the issues of fact presented by the 
allegations of the indictment and the denial made by 
the not guilty pleas of the accused. 

You are to perform this duty without bias or 


prejudice as to any party. Again, the law does not 
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permit jurors to he onvorned by sympathy, ro jud ice or 
mooie einion, gat the accused and the public 
expect titt vou will carefully and impartially consider 
all tuo evidence in the cane, follow the law a3 stated 
by the Court and reach a just verdict regardless of 
the consequences. 

T am not going to send the exhibits which have 
been received in evidence with you as you retire for 
your deliberations., You are entitled, however, to see 
any or all of the exhibits as you consider your verdict 
I suggest that you becin your deliberations and then 
if it would be helpful te vou, vou may as) for any or 
all of the axhilits simply Ly sending a note to me 
through one of the benuty Marshals who will be statione 
outside your jurv room door. 

Aa indictment is but a form or method of 
accusing a defendant of a crime. Tt is not evidence 
of any kind against the accused. ‘here are two types 
of avidence from which a jury mav properly find a 
defendant guilty of a crime. 

Me 17 direct evier 2, such as the testinony 
of an eye witness. The other is circumstantial 
evicence, that is, the vroof of facts and circumstaaces 


which rationally imply the existence or non-existence 


| BEST GOPY AVAILABLE 


— 
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of other facts because such other facts usually follow 


according to th: common exnarience of mankind, 


Por example, the footprint of a man in the sand 


implio.! to robinson Crusoe that there was another man 
with „1 on the desert island, and indeed there was, 
the Man Friday. 

Thus, on the one hand you may have direct eviden 
of the issue and on the other hand you may have 
circu stantial evidence of the issue. The law does 
not kold that one type of evidence is necessarily a 
better quality than the other. 

The law requires only that tho Government prove 
its casa beyond a reasonabla Jouht both on the direct 
aná cireunstantial evidence. At times a jury misht 
feel that circumstantial evidenc: is a better quality, 
at other times it may feel direct evidence is a batter 
quality. That judoment is left firmly up to vou. 

As a general rule, the law makes no distinction 
betwaan direct and circwastantial ovilence, but simply 
revuires before convicting a dafendant, tia jury be 
satisfied of the dafendant's cuilt Leyond a reasonable 
doubt from all the evidence in the case. 

low, the law vresumes the defendants to be 


. 


innocent of crim>. Thus, a dcfenrlant, although accused, 
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eon+trovertad fact which by its nature is not susceptible 
of mathematical certeinty. 

in consequence, the law says that a doubt should 
bo a reasonable doubt, not a possible doubt. A reason- 
able doubt is a doubt based upo: reason and common 
sense, the kind of doubt that would make a reasonable 
person uesitate to act. Proof bayond a reasonable 
doubt must therefore be proof of such a convincing 
enaracter that you would be willing to rely and act 
upon it unnesitatingly in the most important affairs 
of vour own life. 

ne jury will remember tiat a defendant is 
aever to be convicted on mere suspicion or conjecture. 
Again, a reasonable dovbt means a doubt that is based 
oa reason and must hə substantial rather than specu- 
lative. It mustbe sufficient to cause a prudent person 
to nesitate to act in the rost irrortant affairs of 
his or her life. 

the requirement of nroof beyond a reasonable 
doubt operates on the whole case and not on the separat 
bits of evidence. Eaci individurl ile of evidence 
nn Xt be vrwedheyoni a reasonable doubt. 

no statut jad to Save been violated in 


Cenrt l of tue inuictumenat rozda in pertinent part as 


506 


sartains to Count 1. 
Violance, : v intinmidatio:, 
temp 3 rake, fron the Larson or presence 
another, any property or money or any other thing 
balonging to, or in the care, custody, control, 
management or possession of ary hank shall be in 
violation of the law.” That is 2113A of Title 18, 
Unitad States Colo Pertinent part. 
lr unt also alleges a vivlarion of Section 2 
of Title 18, which, as I indicated to you at the outset 
is the so-called aidiag and abetting 
section. ‘That section raads, “Whoever comits an 
offease against the United States, or aids, abets, 
cone 1s, commends, induces or procures its commission 
is pucisnable as a principal.” 
'"¿noaver willfully causes an act to be done, 
if directly performed by nim or another, would 
tas, is punishable 


»rincipal." 


Now, you will recali it is charged in Court 1 


indictment that on or won the 25th day of 
1975, within the rastera District of New York, 
fants elie C. Acevedo and Ralnh Mariani 


inaly and wilfully, by force, violence and 
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intimidation, did take from the person and presence 
of employees of the Chemical Bank, 1600 Cortelyou 
Poad, Brooklyn, New York, approximately $2,398 in 
United States currency, which money wae in the care, 


custody, control, management and possession of the said 


Chemical Bank, the deposits of which bank were then 


and there insured by the FDIC. 

the essential elements of the crime charged in 
Count 1 of the indictment which must be proven beyond 
a reasonable doubt are: One, the act or acts of taking 
from the person or presence of another money belonging 
to or in the care, custody, control, management or 
possession of the bank as charged. Two, the act or 
acts of taking by force, violence or by intimidation. 
Three, doiny such an act or acts knowingly and will- 
fully. Four, the bank was a bank, the deposits of 
which were insured by the FDIC. It has been stipulated 
and agreed that the Chemical Bank was a bank, the 
deposits of which were insured by the FDIC at the time 
of the offense alleged in the incictment. 

So, you can take that as a fact which has been 
proven. As far as the words, "to take by intimidation, 
are concerned, to take or ati..pt to take by intimi- 


dation means willfully to take or attempt to take by 
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putting in fear of bodily harm. Such fear must arise 
frou. the willful coaduct of the accused, rather than 
from some mere temperamental timidaty of the victim. 
ddim ver, the fear of the victim need not be so great 
as to result in terror, panic or hysteria. 

A taking or an attemvt to take by intimidation 
must be established by proof of one or more acts or 
statements of the hich were done or made in 
such a manner and under such circumstance as would 
produce in the ordinary person fear of bodily harn. 

linwever, actual fear neod not be proved. Fear 

intent may be inferred from statements made and 
acts done or omitted by the accused and by the victim 
as w2ll and from all the surrounding circumstances 
chown by the evidence in the case. 

A few more words on this question may be useful. 
With respect to this element, the Government is not 
required to show that force and violence were actually 
used against anvone, if it proves beyond a reasonable 
doubt that the takina was the result of intimidation. 
fhat is, the result of placing another person or 

»2rsons in fear. 
Intimidatiíon may be established by proof of 


circumstasces that are normally and reasonably 
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calculated to arouse fear in the ordinary run of 
hunan; so if it happened that some extraordinarily 
timid person was put in fear, by some sort of words or 
act‘on, it would not normally frighten anyone, this 
would not be the kind of an intimidation with which 
the statute is concerned. 

On the other hand, if the proof shows conduct 
by a defendant which would normally be expected to 
generate fear, then it is not necessary that thuse 
affected should actually have experienced some terror 
or panic or hysteria. 

The question in short in this respect is an 
objective one. It is whether the Covernment ha. sus- 
tained its burden of showing conduct of the accused 
which was of such a nature as to be a sensible and 
respectable bayis for the creation of fear. 

Now, alternatively, to take by force and violen 
means that there is physical force used and that it was 
not a peaceful taking, such as an embezzlement. 

Now, the statute alleged to hava been vic ‘ated 
in Count 2 of the indictment reas in pertinent part 
as follows: Whoever, in commiting or attempting to 
commit any offense defined in Subsection A, chat is 


the subsection which I read to you in connection with 


Mm 


w 


~ 


un 


~~ 
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Count 1 of this section, assaults any person or puts 
in jeopardy the life of any person by the use of a 
dangerous weanon er dovice, shall be in violation of 
the law. 

Again, in this count of the indictment, the 
aiding and abetting section is also called into play 
and it reads again: Whoever commits an offense against 
the United States or aids, abets, counsels, commands, 
inducas or procures its commission, is puiishable as 
a principal. Whoever willfully causes an act to be 
done which, if directly performed by him or another, 
would be an offense against the United States is 
punishable as a principal. 

Notice, it is charged in Count 2 of the indict- 
ment that on or about the 25th cay of August, 1975, 
within the Eastern District of New York, the defendants 
Felix C. Acevedo and Palph Mariani knowingly and will- 
fully by force, violence and intimidation, did take 
from th2 person and presence of employees of the 
Chen ical Rank, 1600 Cortelyou Road, Brooklyn, New York, 
approximately $2,398 in United States currency, which 
money was in the care, custodv, control, management 
and possersion of the saic Chomical Bank, the deposits 


of which bank were then and there insured by the FDIC, 
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and in commission of this ¿ct and offense, the defend- 
ants Felix C. Acevedo and Ralph Mariani die táault 

and place in jeopardy the lives of the sai. bank 
employees, an well as the lives of other persons presen 
by the use of a danjerous weapon. 

The following are the essential elements of the 
crime which are required to be proven beyond a reason- 
able doubt, in order to establish the offense charged 
in Count 2 of the indictment. One, the act or acts of 
taking from the persons or presence of another money 
belonging to or in the care, custody, manacement and 
possession of the bank as charged. Two, the act or 
acts of taking by force, violence or by intimidation. 
Three, the act or acts of assaulting or puttino in 
jeopardy the life of any person by the use of a 
danyerous weapon or device while angaged in taking such 
money from the bank as charged. Four, doing such act 
or acts knowingly and willfully. Five, the bank was 
one, the deposits of which were insure by the FDIC. 
And again, element number five has been stipulated 
and agreed to by the attorneys for the parties here. 

Now, as I have indicated, this count requires 
a finding either, one, that there was an assault or, 


two, that the lives of one or more persons were 
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placed in jcoparey by the use cf a dangerous weapon 
or weapons. It iz not essential to find both an assaulE and 
an endangering of lives by che use of such weapons. 
In coasicerine this, yon will have in mind and 


uucertan® to remember and appiv the legal definition 


A 
of tha verd “assault”, That word is defined to refer ` 
to an mlawful attempt or threat to anly force and 
violence, to infliet bocily injury when the intent or 
threat is coupled wath an apparent present ability to 
carry it out. Sven as to arouse fear in the intended 
tireatese”? vietin that he wonl Le subject to immediate 
bodily injury. 
An assault as it is gef ine“ in law may be 
comittoa without actually touching or striking or 
coins }adily harm to the persori ia question. For 
example, to speak in terms of the problem you have, 
the flovrishin< or pointing of a pistol or gun 
at another versoa, for the purpose of putting that 
other person in fear, if you so find such to have 
occurred, is sufficient to constitute an assault. P 


T also nentioned to you just now that aven if 
you find ne assault in connection with Count 2, this 
count nay be astablishad if you find that the life of 


one or more people vere put in jeopardy by the use of 


CHARGE OF TIR: 
a dangerous weapon. 

To justify such a findine in this case, you 
must be convinced bevnac a reVsonallo doubt that the 
accuseu carris l one or rore firearms which was drawn 
and loate?. It is net assential to such a finding 
that there be Jirect evidence that shows this firearm 


was in fact ioaued. 


If a person is engage in a robbery and displays 


or points à qun to assure his åâcuarl or back up his 
demand, the jury is permitted to infer from such acts 
that the qum was loadad an?” capable of inflicting the 
deadly injury threatened by tho ona who employsa it. 

Stated in another way, if the jury should find 
beyond a reasonable doubt fron the evidence in the 
ease that the accused did willfully commit robbery of 
the ban as charged, then the jury must proceed to 
determine whether tha evidence in the case establishes 
that the accused in commiting th: robbery of the bank 
assaulted or put in jeopardy the lives of the saic 
bank emploveas, as well as the lives of other persons 
present as charged in the ludictnuent. 

Any willful attempt or tureat to inflict injury 

ha person cf another when coupled with an 


Apparent preswt asility to do so, nr any intentional 
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display o: force such as would give the victim reason 
to fear or expect immediate bodily harm constitutes an 
assault. 

An assault may be committed without actually 
touching or striking or doing bodily harm to the person 


of another. So a person who has the apparent present 


ability to inflict bodily harm or injury upon another 


person and willfully attempts or even threatens to 
inflict such bodily harm as by intentionally flourish- 
ing or pointing a pistol or gun at another person may 
be found to have assaulted such person. 

A dangerous weapon or device includes anything 
capable of being readily operated, manipulated, wielded 
or otherwise used by one or more persons to inflict 
severe bodily harm or injury upon another person. So 
an operable firearm, such as a pistol, revolver or 
other gun capable of firing a bullet or other 
ammunition, may be found to be a dangerous weapon or 
device. 

To put in jeopardy the life of a person by the 
use of a dangerous weapon or device means then to 
expose such person to a risk of death or to the fear 
of death by the use of such dangerous weapon or 


device. 
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Any variance between the allegations of the 
indictrent an? the evidence in the case as to the size 
and type of any firearm or qun which may have bean 
involved in the commission of the alleged offense is 
inmaterial. 
Now, as I indicated to vou, and I think in the 


course of one of the cummations, the greater of the 


two offenses is charged in Com’? of the indictment and 


the lesser of the two offenses is charged in Count 1. 

The law permits the jury to find the accused 
guilty of any lesser offense which is necessarily 
included in the crime charged in the indictment wheneve 
such a course is consistent with the fact: found by 
the jury from the evidence in the case. And with the 
law given in the instructions of the Court. 

So, if the jurv should ultimately find the 
accuse: not guilty of the crime charged in Count 2 of 
the indictment, then the jury must proceed to deter- 
mine whether the quillt or ianocance of the accused 
as to any lesser offense, such as contained in Count 1, 
which is necessarily included in the crime charged in 
Count 2. 

The crime of robbery of a bank accompanied by 


an assault or the putting in joovardv of the life of 
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another by the use of a dangerous weapon or device as 
charged in Count ` of the indictment necessarily 
includes the lesser offense of robbery of a bank, 
such as is charged in Count 1, without an assault or 
the putting in jeopardy the life of another by the use 
of a dangerous weapon or device. 

With respect to the offense charged in Count 2 
of the indictment, then, if the jury should find the 
accused not guilty as charged, the jury must then 
proceed to determine whether the accused is guilty or 
not guilty of the lesser included offense of robbery 
of a bank, under Count 1, without even conmiting an 
assault or putting in jeopardy the life of another by 
the use of a dangerous weapon or device. 


Now, going back to the question of aiding and 


abetting. As I have indicated to you, Section 2 pro- 


vides that whoever commits an offense against the 
United States or aids, abets, counsels, commands, 
induces or procures its commission, is punishable as 

a princip21. And whoever willfully causes an act to 
be done, which if directly performed by him or another, 
would be an offer3e against the United States, is 
punishable as a principal. 


What this means, is the following: The guilt 
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of a defendant may be established without proof that 
the accused personally did every act constituting the 
offense charged. 

In other words, every person who willfully 
participates in the commission of a crime may be found 
guilty of that offense. Participation is willful if 
done voluntarily and intentionally and with a specific 
intent to do something the law forbids or with a 
specific intent to fril to do something the law require 
to be done. 

That is to say, with bad purpose either to 
disobey or to disregard e law. In order to aid and 


abet another to commit a crime, it is necessary that 


the accused willfully associate himself in some way 


with the criminal venture. And willfully participate 
in it as he would in something he wishes to bring 
about. 

That is to say, that he willfully seek by some 
act or omission of his to make the criminal venture 
succeed. An act or omission is willfully done if done 
voluntarily and intentionally and with the specific 
intent to do something the law forbids. Or with the 
specific intent to fail to do something the law require 


to be done. That is to say, with bad purpose, either 
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COURT 
to disobey or ta disreqard the lav. 
You, Of course nay not find any defendant guilty 


defendant. participate 
Marc nresence ar 771 > that a crime is 
itted are not sufficient to establish that 
2 defendant aided and abetted a crime unless you fino 
beyond a reasonable doubt that the defendant was a 
participant and not merely a knowing spectator. 
determine whether a defendant aided and 
the commission of an offense, you ask yourselve 
these questions: id ssociate himself with the 
venture? Did narticinate in it as something he 
wished to bring about? Did he seek by his actions to 
make it succeed? 
; an aider and abettor. 
An act is done knowinoly if done voluntarily and inten- 
tionally and not because of mistake or accident or 
any other ir: cant reason. 
The purpose of adding the word “knowingly” was 
to insure that no one would be convicted for an act 


done because of mistake or accident or other innocent 


THE COURT 
tak that fact as y “nce and regard that fact as 
nroved., j Pa u are otherwise instructed, the 
evidence in the case always consists of the sworn 
testimony of the witnesses, regardless of who may 
have called them and all exhibits received in evidence 


regardless of who may have produced them and all facts 


which may have been admitted or stipulated and all 


applicable presumptions stated in these instructions. 

Any evidence as to which an objection was 
sustained by the Court and any evidence ordered 
stricken by the Court, must be entirely disregarded. 
Evidence does include, however, that which is brought 
out from the witnesses on cross-examination as well as 
what is testified to on direct examination. 

Unless vou are otherwise instructed, anything 

may have seen or heard outside the courtroom is 
not evidence and must be entirely disregarded. You 
are to consider only the evidence in the case and 
your verdict is to be based on the evidence only. 

But in your consideration of the evidence, you 
are not limited to the bald statements of the witnesse 
In other words, you are not linitec solely to what 
you see and hear ne witnesses testify. You are 


permitted to draw “rom facts which you find have been 
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proved such reasonable inferencesas you fee] are justi 


fied in the light of experience and common sense. 


Inferences are deductions and conclusions which 
reason and common sense lead the jury to draw from the 
facts which have been established by the evidence in 
the case. If a lawyer asks a witness a question which 
has been established by the evidence in the case. 

If a lawyer asks a witness a question which 
contains an assertion of fact, you may not consider 
the assertion as evidence of that fact. The lawyers' 
statements as I have so often said are not evidence. 
Evidence relating to any statement or act or omission 
Claimed to have been made or done by a defendant out- 
side of court and after a crime has been committed, 
should always be considered with caution and weighed 
with great care. 

All such evidence should be disregarded entirel 
unless the evidence in the case convinces the jury 
beyond a reasonable doubt that the statement or act 
or omission was knowingly made or done. A statement 
or act or omission is knowingly made or done if done 
voluntarily and intentionally and not because of mis- 
take or accident or other innocent reason. 


In determining whether any statement or act 
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or omission claimed to have been made by a defer 


outside of court and after a crime has been committed 


was knowingly made or done, the jury should consider 


the ago, sex, training, education, occupation and 
physical and mental condition of the defendant, And 
his treatment while in custody or under interrogation 
as shown by the evidence in the case, And also all 
other circumstances in evidence surrounding the making 
of the statement or act or omission, Including 
whether before the statement or act or omission was 
made or done the defendant knew or had been told and 
understood that he was not obligated or required to 
make or do the statement or act or omission claimed 
to have been made or done by him; that any statement 

act or omission which he might make or do could 

used against him in court; that he was entitled 

the assistance of counsel before making anv state- 
ment, either oral or in writing; tha before doing any 
act or omission and that if he was without monies or 
monies to retain counsel of his own choice an attorney 
would be appointed to advise him free of cost and 
obligation. 

If the evidence in the case does not convince „qu 


boyond a reasonable doubt that an admission was made 
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voluntarily and intentionally, you should disregard 
it entirely. on the other hand, if the evidence in 


the case shows beyond a reasonable doubt that an 


admission was in fact voluntarily and intentionally 


made by a defendant, you may consider it as evidence 
in the case against the defendant who voluntarily and 
intentionally made the admission. 

Admissions of a defendant are among the most 
effectual proofs of the law and constitute strong 
evidence against a party making them that can be 


given of the facts stated in the admissions. 


Accordingly you are entitled to give great 
weight to any defendant's admissions in this case as 
against the defendant making such admissions. An 
admission or incriminatory statement or act done by 
one defendant outside of court may not be considered 
as evidence against another defendant who is not present 
and who did not see the act or hear this statement 
made. 

The flight of a defendant immediately after it 
is discovered that a crime has been committed, if you 
find beyond a reasonable doubt such to have occurred 
in this case, is a fact which if proved, may tend to 


prove consciousness of guilt on the part of the 


nN 


a 


o 


@ 
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defenuant and may be considered and weighed by the 
jury in connection with all the other evidence. 
Whether or not the evidence of flight shows a conscious- 
ness of guilt and the significance,iáf any, to be 
attached to such circumstance are matters that are 
for your determination. 

Flight of a defendant does not create a pre- 
sumption of guilt but it is merely a fact to de . 
considered by you together with all the other evidence 
in determining the guilt or innocence of the defendant 

In your consideration of the alleged evidence 
of flight, if any, you should consider there may be 
reasons for this which are fully consistent with 
innocence. These may include fear of being apprehended, 
unwillingness to confront the authorities or reluctanc 
to appear as a witness. 

Conduct of a defendant including statements 
knowingly made and acts knowingly done upon being 
informed that a crime has been committed or being 
confronted with a criminal charge may be considered by 
the jury in the light of all the otier evidence in the 
case in determining guilt or innocence. 

When a defendant voluntarily and intentionally 


offers an explanation or makes some statement tending 


whether this circumstan*iel evidence points to a con- 
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to show his ir =ocence and this explanation or statemen 
is later shown to be false, the jur“ may consider 
sciousness of quilt. 

Ordinarily, it is reasor ble to infer that an 
innocent person does not usually find it necessary 
to invent or fabricate an explanation or statement 
tending to establish his innocence. Whether or not 
evidence as to a defendant's voluntary explanation 
points to a consciousness of guilt and the significanc 
of quilt a. the significance to be attached to any 
such evidence are matters exclusively within the 

covince of the jury. 

A statement or an act is knowingly made or done 
if made or done voluntarily and intentionally and not 
because of mistake or accident or other innocent 
reason. 

The jury will also bear in mind that the law 
never imposes upon the defendant in a criminal case th 
burden or duty of calling any witnesses o. producing 
any evidence. You, as jurors, are the sole judges 
of the credibility of the witnesses and the weight 
their testimony deserves. 


You should carefully scrutinize all the testimo 


| 
27 CHARGE OF THE COURT 536 
pen 2 given, the circumstances under which each witness has 
3 testified and every matter in evidence which tends to 
4 | show whether a witness is. worthyof belief. Consider 
5 each witness's intelligence, motive and state of mind 
6 | ana demeanor and manner while on the stand. Consider 
7 | the witness's «'ility to observe the matters as ty 
8 | which he has testified and whether he impresses you 
9 | as having an accurate recollecticn of these matters. e 
10 Consider also any relation each witness may 
11 bear to either side of the case. The manner in which 
12 each witness might be affected by tne verđict and the 
13] extent to which, if at all, each wítness is either 
14 supported or contradicted by other evidence in the > 
A, 15 case. 
‘ 16 Inconsistencies or discrepancies in the testimo 
17 | of a witness or between the testimony of different 
18 | witnesses may or may not cause the jury to discredit 
19 such testimony. Two or more persons witnessing an 
20 incident or a transaction may see or hear it differentl 
21 and innocent misrecollection, like failure of recol- 
22 | lection is not an uncommon experience. 
23 In weighing the effect of a discrepancy, always | 
i 24 consider whether it pertains to a matter of importance 
25 or an unimportant detail. And whether the men 
C. 


CHARGE OF THE COURT 527 
results from innocent error or intentional falsehood. 


After making your own judament, you will cive 


the testimony of each witness such credibility, if any, 


as you may think it deserves. The fact that a witness 
cores before you as a police officer should not in 
the least change the applications of these rules. Hie 
testimony does not deserve either greater or less 
believability because of his official status. 

Whether you do or do not believe any witness 
must depend on how truthful vou judge that wítness 
to be after you have heard the testimony and formed 
your own conclusions as to the witness's believability. 
The testimony of a witness mav be discredited or 
impeached by showing that he nreviova1y made statements 
which are inconsistent with his vresent testimony. 

The earlier contradictory statements are admis- 
Sisle to impeach the credibilitv of the witness and not 

tne truth of these statements. It the 

province of the jury to determine the credibility, if 
any, to be given the testineony of a witness who has 
been impeached. 

If a witness is shown to nave testified falsely 
concerning any material matter, vou have a right to 


distrust such witness's testimony in other part culars 
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Ind you may reject a = tha testinony cf that witnes 


liscredited 
or impeached by shov li tness has been con- 
victed of a felony. That i E-a punishable by 
imprisonment for a term of vears. Prior conviction 
dnos not render a witnass incompetent to testify but 
is merely a circumstance which von may consider in 
etermining the credibility of the witness. 
of the jury to determine the 
to be given to any prior conviction as impeach- | 
“vidence of a defendant's previous conviction 
“elenv is to he considered bv the jury only insof 
as it may affect the credibility of the defendant as 
a witness and must nevor ho considered as evidence of 
guilt of the crime for which the defendant is on trial. 
A defendant who bas to testimv is a competent 


testimony is to be judged 


same way 1° tl f any other witness. The law 


dog not compel a defendant in a criminal zase to take 
285 stand and testify and no presumption of 


rene ofany kind may be 


| 
iefendant to testify. | 
| 
| 
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Ind atis thar ih : any noinion as to 


d tnerefrom. 
That determination is u^ to vou and you alone 
138ad on all the facts in mas? and the applicable 
in these instructions. You are here to determine 
the guilt or innocence of the to lefon 
evidence in the case. 
You are not called unon te return a verd, 
innocence of any : er person or 
the evidence in 
beyond z anonable Aoukt of 
accused, vou should so find, even thowgh you may 
jove one or more other 
reasonable coukt remains in vour mind: after 


sideration of all the evilence in the 


your duty to fond cre accused not cuilty. 


verdiot mist renresent the considered Judg- 


ment of each juror 
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Fach of you must decid :2 case for himself 
and herself, but do so onlv a an impartial con- 
sideration of the evidence in t case with your 
fallow jurors. In the course of your deliberations, 
do not hesitate to reexamine vour own views and change 
your Opinion if convinced it is erroneous. But do not 
surrender your nonestconviction as to the weight or 

nf evidence solely because of the oninion of 
your fellow jurors or for the mare purpose of return- 
ing 


at all times, you are not partisans.. | 


judges of the facts. Your sole ee 


is to seck the truth from the evidence in 

There is nothine peculiarly different in the way a 
jury should consider the evidence in a criminal case 
from that in which all reasonable persons treat any 


auestion depending upon evidence presented to them. 


You are expected to use your dood common sense. 
Consider the evidence in the case for only those 
purposes for which it has heen admitted and cive it a 
reasonable and fair construction in the light of your 
common knowledge of tne natural tendencies and inclina- 
tions of human beings. 


If the accused be! 21 guilty beyond a 
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reasonable doubt, say so. If not so proved quilty, 
say so. You must render a verdict with respect to eac 
of the two defendants separately and you must render 

a verdict with respect to each of the two counts of 
the indictment. 

If any reference by the Court or counsel to 
matters of evidence does not coincide with your own 
recollection, it is your recollection which should 
control during your deliberations. 

The punishment provided for by law for the 
offense charged in the indictment is a matter exclu- 
sively within the province of the Court and should 
never be considered by the jury in any way in arriving 
at an impartial verdict, as to the guilt or innocence 
of the accused. 

I am going to backtrack here for just one 
moment. I think I left out one instruction that I 
have instructed you on but I wart to make sure I 
include it in these instructions. I was reminded of 
it when I read to you that you are expected to use 
your good common sense and consider the evidence in 
the case for only those purposes for which it has 
been admitted. 


You will recall that during the course of the 
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otherwise than in writing or Orally here in open court 
You will note from the oath which will be taken 
shortly by the Deputy Marshals that they, too, as well 
as all other persons are forbidden to communicate in 
any way or manner with any member of the jury on any 
subject touching the merits of the case. 

Now, bear this in mind, because this is most 


important. Bear in mind also that you are never to 


reveal to any person, not even to this Court -- that 


how the jury stands, namerically or otherwise, on the 


question of guilt or innocence of the accused, until 


means anybody connected with the court, including me — 
| 


after you have reached a unanimous verdict. 

When, as and if you reach a unanimous verdict, 
you send me a note in which you state, "We have reached 
a unanimous verdict." You do not tell me what the 
verdict is and you never, never send me a ncte saying, 
"We stand ten to two for this or nine to three for 
this," or anything of that nature. 

If you do, I must declare a mistrial and retry 
the whole case over before another jury. So do not 
do it. One jury did and that is what we had to do. 

You may'be excused now for five minutes, while 


I discuss matters with the attorneys. In that five 
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minutes de nat discuss the case. 1 will recall yeu. 


There may be ona er two additional inatruetien I have 
te give you and then at that point Y will discharge 
the alternates and after that you may censider the 


case, Rut in thia five minute recess do not discuss 
the case, 

(The following occurred in the absence of the 
Jury +) 

THR COURT: Wait a minute, Ladies (re,, 

MAS, GCYWARTS: Your Hones, I don't reos11 if 
you ~= 1 Pnow that yeu charged about testimony of 
the wisnesees and cred! rility but 1 don't reesei) 
specifically if you gave requect Number Three on the 
defencants' teatimony. Perhaps you gave it and I 
didn't heap it. 

THE COURT: Mo, I didn't. That's what happened 
1 wae going to give that and the -- whieh was to be 
foliewad by that supplemental instruction that I gave, 
1 don't know hew I missed it bus 3 did. 1 had it 
te give it and I neglected ta give it. 1 neglected 
to give that and Y had geupled at one paint with the - 
with the admissions of a defendant not being given 
one againet the ether and I worried about whether 1 
had given that. 
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MR. PASBALACQUA: Yes, You covered that paing 
twice, 

THR COURT; Fwica, I think, 

MR, PASBALACQUA; Ven. Yes, No question aden 
that, Judge, 

MR, PLAMHAFT: I was just informing Cheryl 
that 1 gave you a espy thie morning, of the charge, 

THE COURT: Yes, I think here ie a more 
accurate of law an the question, I'm just a little 
tit worried about giving ét as supplemental instruction 
1 had given it an part of the main body of the instruc~ 
tions, 1 think it would have lesa ef an impact than 
if 1 gave it now, Tam afraid that if I gave ig Row, 
1 would take it out of the ~~ 1 will de this: Have 
you seen Mr. Flamhaft's request? 

MRS, SCHWARTS: No, 1 haven't, your Hones. 

TRS COURT: 1 will give Mr. Flamhaft's request 
followed hy your request. To balance aff againat the 
other, 

MRS, SCHWARTS: May 1 have a copy of it? 

MR, FLAMHAPT: Y just have the one copy, 

THE COURT: Hace, 111 give part of his reques 


I won't give that part of which I've already given. 


Or 111 ¿ignore the whole subject altogether. 
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MR. PLAMIATT; If you're asking mo, your lanor, 
T would ask that it not be siven at all at this point, 
It would anly highlight -- 
THE COURT; I'm asking Mrs. Schwartz, I'd 


rather figured that would be your reaction, 


MR, FLAMHAPT: Your Honor, may I compliment yeu 


an what I consider a very fine, intelligent and fair 
charge ta thia jury, 

MR. PASSALACOUA: 3'1} have ta join in that, 
Judge. 

THE COURT: You dan't have to, Mr, Passalacqua, 

MRS, SCHWARTZ; Your Honor, 1 will request that 
you giva both the charge ~- tie interested witness 
aubmitted by Mp, Flamhaft and tna Govornment's request 
and I think that that will balanca off tha two, 

MR, PASSALACQUA; Do you want to withdraw 
yourself? 

MR. FLAMHATT: My suggestion would he not te 
have a supplomental instruction an intereated witness 
as it would highliqht the subject matter before the 
jury. 

MR, PASSALACQUA: If Mra. Schwartz refuses to 
do what you suggest, you still want to withdgaw 


yourself? 
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MF, FLAMHART: I would like to have the supple- 
mental charga made to the jury, 

MR, PASSALACQUA: Your supolemental? 

MR, PLAMHAPT: Any supplemental 

THE COURT; TI am a Little bit soncurned, Mra, 
Schwartz. 1 think if wa cid, even with the balance, 
we might -- may I sea that again? Wa might run the 
risk of -~ let me take a look at this, 

Well, Y don't know, Mr. Flamhaft, I think ig 
would be fair, Your charge ie a broad -- your request 
which I didn't give is broad request and it asks 
that the -- and really minimizes the question, as far 
as the defandant is concerned. I will oven modify it 
slightly, 1 will say obviously the defendant hinselt 
has an interest in the outcome of the cane, Whathar 
other -- it doesn't hava any others. J will say 
simply, you must evaluata and ‘otermine whether any 
of the Government's wi cnerses ware motivated by -- I 
will modify it and then I will give the Government's 
raguaata, Y think it is a roasonablae Lalanca, 

MR, PLAMHAPL: Your lionor, -- 

TIN: COURT: It is something that I indicated Y 


would Ja, I would crant the Gevaranent's request, 


You submitted this in contra, I think if I did one as 
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against the others, I think that is a valance, 
MRS, SCHWARTZ: I'd agree with that and I'd 
algo aa if your lonor is worried that that might 


emphasize these particular charges too much, perhaps 


you might give a cautionary inatruction to the jurors. 


THE COURT: I will. I will say I omitted a 
portion ef my charge inadvertently and this should net 
ha given any extra weight. 

MR. FLAMHAPT: With regard to your instruction, 
your Honor, I Sad made an objection the other day when 
I received Mra, Schwarts's request and that sould be 
to the word "deep", 

THE COURT: I took it aut, 

MR, FLAMHAFT: You did take it out. 

THE COURT: Yas, 

MR, PLAMHAPT: I just wanted to make sure, 

COURT: Okay, 

MR. PLAMHAPT: I would have no exceptions. I 
do have some requests, your Honor, if your Haner would 
hear me, 

THR COURT: Yan, 

MR. FLAMHAFT: On the question af reasonable 
doubt, your Honor, I would most respectfully request 


the ‘ourt, as part of the charge of reasonable doubt, 
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to ask this jury to consider that reasonable doubt 
may be based on the evidence or lack of evidence. 

THF COURT: All right. <I think that is fair 
enaugh. 

MR. PLAMHAFPY: And, your Honor, along the same 
Subject mutter, and I think it is indicated by the 
facts in this caga and I'in going to ask that your 


Honor cansider this quite seriously as I knew yau do 


all requests but specifically this request; that acta 


which are just as conajstenc with innocence au with 

guilt must be resolved with an innocent construction 
la the defendant's favor. You touched on it at ane 

part but I think -- 

TIE COURT: Wo, 1 will not am "ify that. That 
portion of my charge is very carefully considered and 
I worked on it ovar the last year and a half and I 
think it in the proper aud fairest charge that I could 
coma up with for Loth sides and I don't want to mess 
with it. I am willing to say a reasonable doubt may 
ba based on lack af evidence as well as positive 
evidence, J think tn this case it may merle it 
but -- whieh 1 wauld not mormally do, 

MR, Flirt: J wan't labor the point, our 


Honor. However, I ¿o feel in this type of case, where 


CHARGE OF TIIE COURT 341 
the ~~ this jury must decide based on the actions of 


my client ~- that that would be an appropriate charge. 
THE COURT: They are not oblivious to anything 
I said or to their duties, J'm sure. 


MR. PLAMAAPT: Thank you for hearing me, your 


THE COURT: Okay. Let's bring them back in, 

(Jury present) 

THR COURT; Now, ladies and gentlemen, in the 
interim as I indicated, 1 discussed my instructions 
to you with the attorneys. As a result of these 


discussion» and various requests made by them, I am 


going to give you certain supplemental instructions, 


Bear in mind what I said right at the outset of the 
charge that you are co consider the instructions as a 
whole and not ta single out one instruction as 
stating the law, This applies equally to these supple- 
mental instructions, 

You are not to give any greater weight to what 
I now say than to what J have said in the course of the 
last hour approximately, three quarters of an hour, 
You ara to consider these along with all the others 
and give them the exact sama weight of the other instrud- 
tions. 


The fact that I give them to you supplementary 
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don't give them any greater weight. On the question 
of reasonable doubt, @ reasenable doubt may be based 
on lack of evidence as well as positive evidence. On 
the question of interested witnesses, if any, if you 
find any to be such, you have heard mention made that 
one or another ef the witnesses is an interested witne 
or a disinterested witness and on the basis of such 
characterisation, counsel have asked you to gives 
lesser or greater weight to such witness's testim sy. 


What makes a witness interested or disinterested 


is different in a criminal trial than in a civil case, 


Where the measure of interest, at least in part, is 


found in how much he may lose cr gain in dollars ang 
cents from one verdict or another, 

Obviously, the defendant himself has an interest 
in the outcome of the case, Similarly, you must 
evaluate and determine whether any of the People's 
witnesses were motivated by any interest they may 
have in the coutcome of this case. 

The Circuit Court of Appeals in thia Circuit 
has stated that the whole subject of the witnass's 
interest and ita effect upon his or her testimony is 
for you, the jury, to decide. Whether any one witness, 


through interest or otherwise is entitled to greater 
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or lesser belief ía for you to decide and it is not 
my place og right to tell you whether any particular 
witness is, as a matter of law, interested or disin» 
terested. But even should you determine that a 
witness ia interested, that need not mean that he or 
she has not told the truth. 

You must decide from the way he or she acted 
on the stand, haw he or she measured up in your own 


experience in judging people in everyday affairs, 


Whether his or her interest is likely unintentionally 


or otherwise to color his or her testimony. 

You are at liberty, if you so decide, even 
though the witness is not otherwise impeached or 
contradicted, to disbelieve his or her testimony or 
to believe some of it or reject other parts or ta 
believe every bit ef it. 

In no respect, however, are you required te, 
o. compelled to do any of these things unless your 
own careful consideration and judgment dictates to 
you that yeu do so. 

As indicated to you, the law permits a defend- 
ant at his own request to testify in his own behalf, 
The testimony of an individual defendant is before 


you. You muat determine how far it is credible. 
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The personal interest which every defendant 
has in the result of his case should be considered 
in determining the credibility of his testimony, You 
are instructed that interest creates a motive for 
false tastimony and that the greater the interest, 
the stronger is the temptation. And that the interest 
of a defendant is of a character possessed by no 
other witness and is therefore & matter which may 
seriously affect the credence which should be given 
to hie testimony. 

With those additional inetructions and with 
the caution again that you are to take these intruc~ 
tions as part of the instructions as the whole and not 
to give any undue weight to the fact that they were 
added supplementary to the original instructions, that 
concludes the instructions of the Court. 

Now, alternate jurors, I trust that they all 
you to order lunch along with the other jurors, did 
they not? You may not eat your lunch when it arrives 
with the other jurors, but you may eat your lunch in 
the witness room, in my witness room, whieh is right 
out that door and across the hall. And then when you 


have completed your lunch, you sheuld go downataira 


and report to the Jury Clerk domnstairs and I think 
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that will finish your jury service for the day. 


Whether it finishes your tagal jury service, I don't 
know. You should check out, 

You are discuarged with the thanks of the 
Court for your eonacientious attention to the facts 


in the case and with the thanks of the community for 


your service, Unfortunately, you may not serve any 


further. You may pick up your cards now from the 
Deputy Clerk. 

(Alternates excused ,) 

THE COURT: All right. Now, would you swear in 
the Marshals? 

(Two male Marshals sworn by the Clerk of the 
Court.) 

THE COURT: All right. Now, ladies and gentle- 
men, when the Marshals get finished with their other 
matters here 

Are jou ready, Marshais? 

THE MARSHALS: Yea, we are ready. 

THE COURT: Ali sight. New you may discuss 
the case, 

(The jury began their deliberations at 1:10 p.m 
and tr following occurred in their absence.) 

THE COURT: All right. I suggest that you all 


should ge to lunch now and be back at -- close te 


